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SYNOPSIS

This cause cane on for hearing following a Retailers' OCccupation and Use
Tax audit performed upon TAXPAYER (hereinafter "taxpayer") by the Illinois
Departnment of Revenue (hereinafter the "Departnent") for the period of January
1, 1988 through Decenber 31, 1990. After conmpletion of the audit work, the
auditor reviewed the audit findings with a representative of the taxpayer who
i ndi cated his agreenment with a portion of them The tax on these itens was paid
at the close of the audit and are not subject to this hearing. Taxpayer
di sagreed with the auditor's intention to assess several other transactions and
for these the Departnent subsequently issued an assessnent whose tinely protest
by taxpayer resulted in this contested case.

One issue is the location of taxpayer's equi pnent sales. The taxpayer had
listed Perry, Illinois, when filing his nonthly sales tax returns, and the
auditor determ ned the location should have been Giggsville. The effect of the
equi pmrent sales location is the rate of the applicable Iocal Minicipa
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Retail ers' QOccupation Tax, as the municipality of Giggsville had reinposed its
Muni ci pal Retailers' Occupation Tax on sales of farm machinery and equi pnent
while Perry had not. During pre-hearing proceedings the Departnent conceded the
Muni ci pal Retailers' Occupation Tax assessed for the period of January 1 through
Decenber 31, 1990 should be renpved fromthe assessnent.

Another issue is if certain cash sales nmade by taxpayer qualify for the
farm machi nery and equi pnment exenption. Related to this issue is the question
i f taxpayer has obtained and submtted sufficient docunentation to establish the
exenption for these parts and accessori es.

After reviewing this matter, | recommend the issues be resolved partly in

favor of the taxpayer and partly in favor of the Departnent.

FINDINGS OF FACT

1. Taxpayer conducted business operations in Illinois during the audit
period by selling farm machinery and inplenments, |awn and garden equi pment and
rel ated parts, accessories and service. (Tr. pp. 82-83; Dept. Ex. No. 2, p. 46)

2. Taxpayer's primary business product |ine was John Deere products.
(Tr. pp. 82-83; Dept. Ex. No. 2, p. 46)

3. For many transactions in which taxpayer sold parts and accessories
during the audit period, taxpayer did not state the nanme and address of the
purchaser on the invoice. (Dept. Ex. No. 2, pp. 46, 51-56)

4. The taxpayer submtted docunentary evidence showing that certain
purchase orders for large machinery itenms such as tractors and corn heads were
accepted in &Giggsville, Illinois. (Taxpayer Ex. Nos. 1, 2 and 6)

5. Pursuant to statutory authority, the auditor did cause to be issued a
Correction and/or Determ nation of Tax Due (SC-10) and this served as the basis
for Notice of Tax Liability (NTL) No. 9114985401009 issued My 30, 1991 for

$50, 108. 00, inclusive of tax, penalty and interest. (Dept. Ex. Nos. 1 and 3)



6. The introduction of the Departnent's corrected return, adjusted tax
liability summary schedule and NIL into evidence established its prima facie

case. (Tr. p. 4; Dept. Ex. Nos. 1, 3 and 4)

CONCLUSIONS OF LAW

Retailers' Occupation Tax is inposed upon persons, such as taxpayer,
engaged in the business of selling tangi ble personal property at retail, unless
one can docunent an exenption, 35 ILCS 120/2 and 7. Section 120/2-5(2) of the

Retail ers' COccupation Tax Act excludes from taxation:

"Farm machi nery and equi pnent both new and used . . . certified by
the purchaser to be used primarily for production agriculture...”

Section 120/ 2-35 of the Act states further:

" For purposes of this Act, 'production agriculture' neans the
raising of or the propagation of livestock; crops for sale for human
consumption; crops for livestock consunption; and production seed

stock grown for the propagation of feed grains and the husbandry of
animal s or for the purpose of providing a food product, . . ."

The Departnment Regulation that admnisters the farm machinery and equi pnent
exenption is 86 Illinois Administrative Code, Chapter |, Section 130. 305. In
order for the purchase of tangible personal property to be exenpt from tax
pursuant to this exenption, the foregoing statutory and regulatory |anguage
requires that certain conditions be net. One is that the tangible personal
property nmust be used primarily for production agriculture. Another is that the
purchaser of the item nust execute and give the seller a witten certification,
86 11l1. Adm. Code, ch. I, Sec. 130.305(m.

The certification required by Section 130.305(m) nust be given by the
purchaser to the seller and include the seller's nane and address, the
purchaser's nane and address, and a statenent that the property purchased wl|
be used primarily in production agriculture. Retailers may accept blanket
certificates but have the responsibility to obtain and nust maintain the

certificates as part of their books and records.



That was not the situation in the instant case for nmany transactions,
notably the "cash sales" of parts and accessories. The taxpayer did not obtain
or maintain certifications for these cash sales, in fact, taxpayer did not even
list the purchaser's nanme and address on the invoice or purchase order. M. Bud
Davi dson, who identified hinself as the parts manager for a conpetitor of
taxpayer, was called by taxpayer to testify and M. Davidson acknow edged t hat
he woul d not have engaged in taxpayer's practice of not charging tax on a cash
invoice (Tr. pp. 23, 27), and that the purpose for having the farner's nanme and
address on the ticket and on a file card was having the purchaser take
responsibility that the item would be used in production agriculture. (Tr. pp
26- 27)

Shortly before hearing, the taxpayer did contact custoners and obtain
certifications for many of the cash sales. The auditor reviewed these and
allowed all transactions covered by a certification as non-taxable except for
one, |Invoice # 47216, dated 5/2/89, and the results of this revised tax
liability calculation, which also includes the elimnaton of the 1990 Muni ci pal
Retail ers' COccupation Tax, is contained in the adjusted schedules adnitted into
evidence as Dept. Exhibit No. 4.

Counsel for the taxpayer took issue with nmy ruling on his hearsay objection
to certain testinmony of the auditor regarding his decision on invoice # 47216,
my ruling being based upon the provision in the Illinois Admnistrative
Procedures Act (5 ILCS 100/10-40), that states that evidence not adm ssable
under the rules of evidence followed in the circuit courts of Illinois may be
admtted if reasonably reliable. I now find the dispute over this evidentiary
matter to be noot because taxpayer did provide a properly executed certification
for this invoice. Accordingly, the Departnment is bound to accept it under the
regulation. | therefore recommend the tax attributable to this item be renoved
from the final assessnent. This translates into a reduction of $9.00 tax as
this invoice amunt ($18.07) was included in the auditor's total $5,697.10 tax

base for exam type category 10-250, and after deleting this anpunt |eaves a tax
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base of $5,679.03. Carrying this through the extrapolation process neans a
| ower projected taxable base of $45,432.00, which when nultiplied by the tota
tax rate of .0625 yields $2,840.00 tax for this category, which is $9.00 |ess
than the $2,849.00 on revised audit schedule 1. (Dept. Ex. No. 4)

Regardi ng the sal es taxpayer nade of certain parts not allowed as exenpt by
the Departnent, taxpayer contends they are entitled to exenption because the
only use for which the parts could be applied is by a farnmer in production
agriculture. This was the thrust of M. Davidson's testinony, and he referenced
taxpayer Exhibit No. 5 which contains lists of transactions that taxpayer
contends are separated into two categories, one being itens that nust be used in
production agriculture and the other those that are not. I cannot agree with
this contention of taxpayer because the identity or type of an item does not
automatically qualify it for exenption. VWat is essential here, and what
taxpayer lacks for <certain transactions, is a properly executed exenption
certificate as required by both statutory and regul atory provisions. The fact
that an itemis a tractor, for exanple, does not nmean that it cannot be used in
a non-agricultural manner such as by a private golf course, or a |andscaping
busi ness operation. M. Davidson, whose testinony regarding the breakdown
between the farm and nonfarm use of itenms in taxpayer Ex. No. 5 was prem sed
upon his identifying the part via its John Deere part designation nunber,
hi msel f acknow eged that he could not be sure of the parts manufacturer
desi gnati on nunber one hundred percent of the tinme. (Tr. p. 20)

Because taxpayer failed to submt the required certifications, | find it
was proper for the Department to assess tax on the cash sales transactions, and
I recomrend the tax on themas reflected in Departnent Exhibit No. 4, subject to
the one item di scussed above, remain in the final assessnent.

Anot her issue is the proper Minicipal Retailers' Occupation Tax for the
peri od of Septenber 1988 through Decenber 1989. The taxpayer filed its nmonthly
sales tax returns as if its location for the purpose of accepting purchase

orders for tractors, wagons, conbines, corn heads, and other [|arge equipment
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items, (hereinafter "whole goods") was in Giggsville, nmeaning the Minicipal ROT
tax of Griggsville applied, because Departnent regulations stated the seller's
acceptance of the purchase order was the nost inportant factor in the occupation
of selling. 86 I1l1l. Adm. Code, ch. |, Sec. 270.115 Because Giggsville, unlike
Perry, had not reinposed the MROT on farm machinery, no MROT was filed by
t axpayer . Rel ative to taxpayer's Giggsville "office", the auditor had
determned that it was in taxpayer's hone, that no enpl oyee was stationed there,
and that no inventory was kept there. (Dept. Ex. No. 2, p. 46) Based upon
these factors, the auditor questioned the accuracy of the taxpayer's actual
"acceptance" of purchase orders in Giggsville and assessed the 1 % MROT for
Sept enmber 1988 through Decenber 1989, the tinme taxpayer did not pay the 1% MROT
on hi s whol e goods sal es.

The taxpayer and his bookkeeper offered testinony to the effect that
W TNESS corporate president, approved and accepted purchase orders for whole
goods at the office WTNESS maintained in Giggsville. Taxpayer testified he
used a stanp to mark approval of purchase orders in Giggsville which was the
only location where he kept said stanp, and that he had no copy of it el sewhere.
(Tr. 100-101) The testinony of taxpayer's wtnesses was corroborated by
taxpayer Exhibit No. 6 that contains nunerous purchase orders that are stanped
"Approved At TAXPAYER Corporate O fice Giggsville, IL." WTNESS testified he
recei ved purchase orders at the business's Giggsville post office box and took
them to his hone office for review and approval, and that he also did the sane
for sone purchase orders he picked up from the Perry | ocation. Taxpayer al so
i ntroduced docunentary evidence showing he filed a change of address form wth
the Departnment and al so mai ntained a separate tel ephone Iine for the Griggsville
office, which was listed in the tel ephone directory yell ow pages. (Taxpayer Ex.
Nos. 1 and 2)

Based upon this record, | amconpelled to find in favor of taxpayer on this
i ssue for the purchase orders he introduced that contain the Giggsville stanp

of approval . Anmong the invoices in taxpayer Ex. No. 6 are sone that do not
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contain either the Giggsville approval stanp or WTNESS s signature. For
exanpl e, purchase order # J56387 dated 9/25/89 for the sale of a corn head to
XXXXX, Arenzville, is not stanped or signed by WTNESS, although it is signed by
sal esman " XXXXX" and the purchaser. Simlarly, purchase order # H77322 dated
1/23/89 for the sale of a tandem axle sprayer with 45 boom to Curry Farnms is
not stanmped nor signed by W TNESS. Al so, purchase orders or invoices dated
3/ 2/ 89, 3/24/89, 3/15/89 and 5/26/89, anobng others, are not stanped. Based upon
the fact that some docunentary evidence does not coincide with the system
descri bed for approval of orders in Giggsville, | only accept as Giggsville
transactions the purchase orders in taxpayer Ex. No. 6 that contain the
Giggsville stanp of approval. The sales receipts for these total to
$1,121,900.00 and | recommend the 1 % tax attributable thereto be deleted from
the final assessnent. I recommend that the remaining local tax on the whole
goods remain in the final assessnment as taxpayer has failed to submt

docunentary evidence to show the exact |ocation of acceptance for these sales

contracts.
RECOMMENDAT ION
Based upon ny findings and conclusions as stated above, | recomend the

Departnment reduce NTL XXXXX and issue a final assessnent.

Karl W Betz, Adm nistrative Law Judge



